Golden Gate University Environmental Law Journal

Volume 4
Issue 1 Symposium Edition: Real Water: California's

Land Use-Water Law Turns Ten

Article 1

January 2010

Masthead

Follow this and additional works at: http://digitalcommons.law.ggu.edu/gguelj

Recommended Citation

, Masthead, 4 Golden Gate U. Envtl. L.J. (2010).
http://digitalcommons.]law.ggu.edu/gguelj/vol4/iss1/1

This Masthead is brought to you for free and open access by the Academic Journals at GGU Law Digital Commons. It has been accepted for inclusion

in Golden Gate University Environmental Law Journal by an authorized administrator of GGU Law Digital Commons. For more information, please

contact jfischer@ggu.edu.



et al.: Masthead

GOLDEN GATE UNIVERSITY
ENVIRONMENTAL LAW JOURNAL

VOLUME 4 NUMBER 1 FALL 2010

EDITOR-IN-CHIEF
Susan L. Dautel

MANAGING EDITOR
John W. Harrington

PACIFIC REGION EDITION EDITOR
Shanna Foley

RESEARCH EDITOR
Lauren C. Lockhart

SYMPOSIUM EDITION EDITOR
Anthony A. Austin

ASSOCIATE EDITORS
Sarah Devine
Kalla Hirschbein
Elizabeth Humphrey
Alexis Moore
Preston Young

MEMBERS
Doug Armstrong Ryan Lockhart
Jeffrey Brence Jon-Erik W. Magnus
Blaise Hermsen Nancy Mullikin
Nicole Johnson Sangeeta Powaku
Angela Kelley Michele Quarry

Published by GGU Law Digital Commons, 2010



Golden Gate University Environmental Law Journal

Volume 4
Issue 1 Symposium Edition: Real Water: California's Article 2
Land Use-Water Law Turns Ten

January 2010

Conservation of What?: An Introduction to the
Issue

Paul Stanton Kibel
Golden Gate University School of Law, pkibel@ggu.edu

Anthony A. Austin

Follow this and additional works at: http://digitalcommons.law.ggu.edu/gguel;j

b Part of the Environmental Law Commons, Land Use Law Commons, and the Water Law
Commons

Recommended Citation

Paul Stanton Kibel and Anthony A. Austin, Conservation of What?: An Introduction to the Issue, 4 Golden Gate U. Envtl. L.J. (2010).
http://digitalcommons.law.ggu.edu/gguelj/vol4/iss1/2

This Introduction is brought to you for free and open access by the Academic Journals at GGU Law Digital Commons. It has been accepted for
inclusion in Golden Gate University Environmental Law Journal by an authorized administrator of GGU Law Digital Commons. For more

information, please contact jfischer@ggu.edu.



Kibel and Austin: Conservation of What?

01 _INTRO PRINTER VERSION (FINAL) 10/11/2010 10:03:12 AM

CONSERVATION OF WHAT?: AN
INTRODUCTION TO THE ISSUE

PAUL STANTON KIBEL* & ANTHONY A. AUSTIN **

In the field of environmental and natural resources law and policy,
there is often talk of “conservation.” When it comes to discussions about
the linkage of land use development approvals and water supply
entitlements to serve such development, however, the term
“conservation” can be deployed in very different ways.

On the one hand, there are those persons that emphasize the need to
conserve adequate freshwater for fisheries and water quality. For these
persons, the core objective of the linkage between land use and water
supply is to conserve instream flow and aquatic ecosystems by curtailing
over-diversion and degradatation. For these persons, proposals to secure
additional water supplies for new land use development through
measures (enhanced off-stream storage, conjunctive use of aquifers,
lining of earthen canals) that do not jeopardize instream resources are
acceptable solutions. The potential environmental impacts of the new
land use development — scenic degradation, air pollution, terrestrial
habitat loss — are not a primary concern.

On the other hand, there are those persons whose underlying
concern is reducing new land use development and metropolitan sprawl,
to avoid the above-mentioned scenic degradation, air pollution, terrestrial
habitat loss. These persons may also seek to avoid degradation of
instream resources through land use-water supply linkages, but their
environmental concerns do not end there.

These contrasting notions of what is to be conserved through land
use-water supply linkages have similarly played out in regard to
conflicting interpretations of the emerging term “wet growth.” In its most

* Associate Professor and Co-Director of Center on Urban Environmental Law, Golden Gate
University School of Law; Faculty Editor, Golden Gate University Environmental Law Journal.
*ID. candidate, 2011, Golden Gate University School of Law; Symposium Edition Editor, Fall
2010 Symposium Edition, Golden Gate University Environmental Law Journal.
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basic form, the term “wet growth” suggests the need for actual or real
water supply availability and entitlements for proposed development, as
proposed to mere “paper” water. In his introduction to the Environmental
Law Institute’s 2005 book Wet Growth: Should Water Law Control Land
Use?, Professor Craig Anthony Arnold writes:

There is a need for a concept of “wet growth”: integration of concerns
about water quality and the availability of water supply into the
density, form, pattern and location of land development. This “wet
growth” idea — that growth and land use should be sustainable with
respect to aquatic ecosystems and water resources — may simply be an
aspect of a broad smart growth agenda (or even broader sustainability
agenda). . !

This particular view was also noted by Professor Barton Thompson
(in his chapter titled Water Management and Land Use Planning: Is It
Time for Closer Coordination? (in the above-noted 2005 Wet Growth
book)), who observed:

In practice, growth opponents have spearheaded many efforts to
integrate water management and land use planning. Unable to block
growth through more direct means, opponents have sought to use
water scarcity as a means to slow down or block new housing
development.2

Although Professor Arnold and those identified by Professor
Thompson may perceive of the concept of wet growth as a component of
a larger anti-sprawl policy framework, there is evidence that others may
not share this broader perspective. Others appear to view the concept of
wet growth as merely requiring that additional secure water supplies be
found, wherever and however they can, so that sprawl type development
can continue. As Professor Lincoln Davies opined in a 2007 article titled
Just a Big Hot Fuss? Assessing the Value of Connecting Suburban
Sprawl, Land Use and Water Rights Through Assured Supply Laws:

Assured supply laws appear to prompt additional conservation, but it
also appears that they do not yield the other environmental benefits
their advocates often tout.

! Craig Anthony Arnold, Introduction: Integrating Water Controls and Land Use Controls:
New Ideas and Old Obstacles, in WET GROWTH: SHOULD WATER LAW CONTROL LAND USE? 23
(Craig Anthony Arnold ed., 2005).

% Barton Thompson, Water Management and Land Use Planning: Is It Time for Closer
Coordination?, in WET GROWTH: SHOULD WATER LAW CONTROL LAND USE? 97.
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Perhaps most important, it is clear that assured supply laws will
not stop sprawl. By definition, of course, assured supply measures do
not restrict sprawl per se. They do not tell developers where they can
build, they impose no density limits, and they do not expressly require
infill development in already urbanized areas. On the contrary, assured
supply laws typically only restrict subdivision development to the
extent that sufficient water supplies are not available. Thus, if water is
available, the assured supply law does not purport to be a barrier to
sprawl. Moreover, if water is not available in the immediate vicinity of
a project, that does not mean it will be available elsewhere.

Because assured water supply laws are unlikely to actually prevent
sprawl, environmentalists’ attempts to invoke these laws carry a real
risk of frustrating their own objectives — backfiring through backlash.
Employing a law in a way that will not work, for a purpose for which
it was not intended, is exactly the concern that developers repeatedly
express when assured supply laws are considered for enactment. . .

Similarly, Professor Dan Tarlock, in his chapter titled We Are All
Water Lawyers Now: Water Law’s Potential But Limited Impact on
Urban Growth (also from the above-noted 2005 Wet Growth book) has
commented:

Today, there is much editorial and other talk about the need for cities
and regions to recognize the natural limits of growth. This talk is not
new. There is a long futile history of trying to adapt settlement to the
perceived limits of reality, but the reality is that the era of reallocation
will not deter the net amount of market-driven urban growth. The
initial principal impacts of the post-Big Dam era are primarily to raise
the cost of urban growth and to shift greater responsibility to cities and
state to find the water necessary to support growth.

The analysis set forth by Professors Davies and Tarlock raise points
that merit closer scrutiny. Although Professor Davies may be correct that
water supply assurance laws do not prohibit sprawl outright, might such
laws nonetheless provide effective economic incentives for less water-

* Lincoln L. Davies, Just a Big Hot Fuss? Assessing the Value of Connecting Suburban
Sprawl, Land Use and Water Rights Through Assured Supply Laws, 34 ECOLOGY LAW QUARTERLY
1217, 1274, 1277 (2007).

* A. Dan Tarlock, We Are All Water Lawyers Now: Water Law’s Potential But Limited
Impact on Urban Growth Management, in WET GROWTH: SHOULD WATER LAW CONTROL LAND
USE? 69.
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intensive urban infill development? Although Professor Tarlock may be
correct that water supply assurance laws will not deter the amount of
“market-driven” urban growth, by forcing developers and (and therefore
home buyers) to internalize significant water supply costs upfront does
this cost internationalization itself affect the “market” for sprawl-type
development? And to the extent that environmental stakeholders
supported water supply assurance legislation for the express objective of
reducing metropolitan sprawl then why is it inconsistent for such
stakeholders to now use such water supply assurances laws to scale back
proposed sprawl-type development?

Any attempt to answer these questions forces us again to clarify
what in fact is the fundamental objective behind the idea of “wet growth”
and to articulate more precisely what is intended to be “conserved” in the
context of land use-water supply linkages. These are the points we take
up in this special symposium edition of the Golden Gate University
Environmental Law Journal — Real Water: California’s Land Use-Water
Law Turns Ten. The focus of the Real Water symposium edition is on
Senate Bills 221 and 610, California’s controversial and innovative “wet
growth” legislation that went into effect in 2001.

In our lead article, Dan Tarlock, Professor of Law at Chicago-Kent
College of Law, traces the development of California’s aptly named
linkage laws from the classic public utility model of water supply duties
to the passage of S.B. 901 in 1995. Tarlock explains how urban
development in California evolved from early doctrines supporting
unlimited growth and water supply, to the introduction of growth
management strategies in select cities, and culminating in the passage of
S.B. 901, a defining moment in the “linking” of land use and water
supply planning.

Next, James Moose, Senior Partner at Remy, Thomas, Moose &
Manley in Sacramento, examines the interdependency of land use and
water supply planning through the lens of the California Environmental
Quality Act (CEQA), particularly analyzing how the courts have dealt
with water supply issues in land use environmental impact reports. The
article recounts a series of appellate court cases that recently culminated
in the 2007 California Supreme Court case, Vineyard Area Citizens for
Responsible Growth v. City of Rancho Cordova, and created a significant
body of case law to complement California’s assured water supply laws.

Ellen Hanak, Director of Research and Senior Fellow at the Public
Policy Institute of California (PPIC) in San Francisco, follows with a
review of the relationship between the Urban Water Management
Planning Act (UWMPA) and S.B. 221 and 610, which were designed to
coordinate with the earlier UWMPA. Relying on first-hand surveys of

http://digitalcommons.law.ggu.edu/gguelj/vol4/iss1/2
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land use authorities and water utilities, Hanak examines the effectiveness
of California’s effort to impose water supply planning safeguards on a
highly decentralized planning system, proffering suggestions to address
the weaknesses that still exist in this process.

In our fourth article, Barry Epstein, Partner and Chair of the Land
Use, Environment, and Natural Resource Group at Fitzgerald, Abbott &
Beardsley in Oakland, presents a case study of a proposed development
in California that required greater scrutiny of the water rights entitlement
to the proposed water supply. Epstein tells the story of the River Ranch
Estates development in Madera County through the briefs of the parties
to the lawsuit that arose after the county approved the project. The article
highlights the issue of whether federal holding contracts can sufficiently
establish water rights entitlement for purposes of a water supply
assessment under S.B. 610.

Next, Kevin O’Brien, Partner at Downey Brand in Sacramento,
explores the preparation of water supply assessments, as required under
S.B. 610, in the context of subsurface water supplies. The article presents
many issues that arise given that the level of scientific and legal certainty
required under S.B. 610 often does not exist when dealing with
subsurface water supplies. Ultimately, O’Brien suggests that, despite
those issues, given the substantial discretion afforded to public water
systems in determining the sufficiency of subsurface water supplies,
these systems operators must effectively exercise such discretion to
ensure that new developments occur with reliable water supplies.

Randele Kanouse, Special Assistant to the General Manager at the
East Bay Municipal Utility District (EBMUD), and Douglas Wallace,
Environmental Affairs Officer for EBMUD, follow with an analysis of
one of the nation’s first water-neutral residential projects that involved
four developers and EBMUD and arose at the same time that S.B. 221
and 610 were being finalized. The article explains how the linking of
water supply and land use planning played out in the Camino Tassajara
development project between land developers and the Oakland-based
public water agency. In discussing the future of California’s water,
Kanouse and Wallace conclude by highlighting the importance of early
communication with developers at the plan reviewing stage in order to
include the most water efficient measures.

In our final article, Lincoln Davies, Associate Professor of Law at
the University of Utah, S.J. Quinney College of Law, analyzes five
western states’ assured supply laws in determining whether these types
of laws actually advance sustainability. In coming to his determination,
Davies first examines the costs and benefits of assured supply laws and
how they function. He then deconstructs what sustainability means in

Published by GGU Law Digital Commons, 2010
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order to place these assured supply laws in the proper context before
answering that pivotal question. Though he concludes that these laws do
promote sustainability, it is often only in limited instances, focusing on
one aspect of the larger sustainable development scheme.

With ten years of collective experience now under our belt, the time
is ripe for an assessment of whether S.B. 221 and SB 610 have lived up
to the hopes of those who supported the legislation and the fears of those
who opposed it.
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ARTICLE

HOW CALIFORNIA LOCAL
GOVERNMENTS BECAME BOTH
WATER SUPPLIERS AND PLANNERS

A. DAN TARLOCK*

L INTRODUCTION: THE DEVOLUTION OF WATER SUPPLY PLANNING
RESPONSIBILITY IN AN ERA OF STRESSED SUPPLIES

The paradox of California is that growth is concentrated in arid
southern California but most of the state’s water supply, with the
exception of the Colorado and Owens Rivers, originates in the north.
This has meant that the state has had to bring massive amounts of water
to the south to support the state’s celebrated continued population growth
in order to compensate for California’s “bad hydrology.”' From 1940 to
2007, California’s population increased from 6,950,000 to 37,786,000,
and that growth has stressed the state’s capacity to meet the demand for
water.” Predicting the future is impossible, but the most conservative
working assumption (at least before the deep current recession) is that
the state’s climate and landscape will continue to hold and attract people.

" Professor of Law, Chicago-Kent College of Law. A.B. 1962, LL.B. 1965, Stanford University.

! John Briscoe, Water Security: Why It Matters and What To Do About It, 4 INNOVATIONS 3
(2009).

2CAL. DEP’T OF FIN., DEMOGRAPHIC RESEARCH UNIT, TABLE B-1, available at
www.dof.ca.gov/HTML/FS_DATA/STAT-ABS/documents/B1.pdf.

® After a survey of the historic drought record and the likely impacts of climate change, the
National Research Council concluded that “[a] future of increasing population growth and urban
water demands in a hydroclimatic setting of limited--and likely decreasing--water supplies presents a
sobering prospect for elected officials and water managers.” NATIONAL RESEARCH COUNCIL,
COLORADO RIVER BASIN WATER MANAGEMENT: ADJUSTING TO HYDROCLIMATIC VARIABILITY 153
(2009).

Published by GGU Law Digital Commons, 2010
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The 2009 Update to the California Water Plan displays three growth
scenarios out to 2050. The Blueprint Projection holds the state’s
population at a more or less constant level, but the Current Trends and
Expansive Growth scenarios project a population that ranges from
50,000,000 to 70,000,000.*

Until the last two decades, California was able to overcome bad
hydrology through science, technology, and money.” State and federal
water planners and public officials proceeded on the assumption that
climate and water supply imbalances should never be a constraint on
agricultural and urban growth. This assumption rested on the belief that it
was possible to supply the Central Valley and Southern California by
capturing, storing and delivering the Sierra Nevada and Trinity Alps
snowpack to supplement other supplies and thus meet all of the state’s
present and future needs. This assumption no longer holds, and
California can no longer afford to base its water policy on the assumption
that there are no hydroclimatic limits to supplying all human and
nonhuman claims. The 2009 California Water Plan Update states the new
reality clearly:

California is facing one of the most significant water crises in its
history—one that is hitting hard because it has so many aspects.
Growing population and reduced water supplies are exacerbating the
effects of a multi-year drought. Climate change is reducing our
snowpack storage and increasing floods. Court decisions and new
regulations have resulted in the reduction of Delta water deliveries by
20 to 30 percent. Key fish species continue to decline. In some areas
of the state our ecosystems and quality of underground and surface
waters are unhealthy. The current global financial crisis will make it
even more difficult to invest in solutions.®

4 CAL. DEP’T OF WATER RES., CALIFORNIA WATER PLAN UPDATE 2009: INTEGRATED
WATER MANAGEMENT (Jan. 2009), available at www.waterplan.water.ca.gov/cwpu2009/index.cfm.

3 The federal and state water suppliers typically engaged in “urban water supply over-
planning” to ensure that growing cities had adequate future supplies. Pia Maria Grimes,
Urbanization and Water Supply in the Northern San Joaquin Valley 100 (2001) (Masters Thesis in
Civil and Environmental Engineering, University of California, Davis), available at
cee.engr.ucdavis.edu/faculty/lund/students/PiaGrimesMSThesis.pdf. The 1989-1990 drought “forced
a rethinking of the entire question of water allocation, and of equal importance, the relationship of
water to growth and conservation . . . . [although] how deeply conservation awareness penetrated the
collective consciousness of California during drought years remains a matter of debate.” KEVIN
STARR, COAST OF DREAMS: CALIFORNIA ON THE EDGE, 1990-2003 505-06 (2004).

® CAL. DEP’T OF WATER RES., supra note 4, Vol. 1, at 4-29. The news continues to get
worse. In late 2009, University of California at Davis researchers reported that a study of Sierra
Nevada cave minerals showed evidence of past mega-droughts, one lasting almost a century and

http://digitalcommons.law.ggu.edu/gguelj/vol4/iss1/3
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In short, California and the West generally must learn to live with a
relatively fixed or decreasing water budget.

There are three primary reasons for this new reality. The first is the
end of the Reclamation or “Big Dam” era. The era ended the late 1960s
as a result of the environmental movement, the fiscal pressures faced by
the federal government, and congressional loss of interest in promoting
regional development in the South and West through subsidized water
development. However, it took the western states two more decades to
appreciate that they would have to live with the legacy infrastructure, and
that water to meet new demands was likely to come more from the
reallocation of existing agricultural supplies than from traditional forms
of supply augmentation. In short, agriculture is the reservoir for new
urban and environmental supplies.

The second reason is that new carry-over storage facilities will be
harder to construct because of environmental constraints. Much of the
environmental movement’s initial fury was directed against large dams,
and many dams were subsequently stopped. The broader consequence of
the movement’s antipathy to dams is the rejection of the very idea of
hydrologic modification in the name of optimization. Although the
federal government quickly ceased dam building in the late 1960s, the
two major water agencies, the U.S. Army Corps of Engineers and the
Bureau of Reclamation (BuRec), were left in place to manage their
legacy projects. Instead of fundamental reform, Congress simply
imposed ad hoc environmental protection mandates, such as the
Endangered Species Act,’ over older, pre-environmental era regulatory
structures that subordinated any notion of environmental protection to
development.®

Environmentalism has taught us to appreciate rivers as integral parts
of a landscape, as natural systems that can provide valuable ecosystem
services along with the historic benefits, and as parts of our wilderness
heritage.” The Endangered Species Act and other environmental laws
have allowed the selective implementation of this alternative vision of a
river. Starting in the 1960s more water has been allocated to in situ uses

one-half, connected to rapid warming. Mark Grossi, UC Davis Researchers Find Evidence of Past
Mega-Droughts, THE SACRAMENTO BEE, Nov. 24, 2009.

716 U.S.C. §§ 1531-1599 (Westlaw 2010).

# See Robin Kundis Craig, Climate Change, Regulatory Fragmentation, and Water Triage,
79 U. CoLo. L. REV. 825 (2008).

? See generally DAVID LEWIS FELDMAN, WATER POLICY FOR SUSTAINABLE DEVELOPMENT
53-56 (2007).
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to maintain minimum flows'® and existing dams subject to
environmental operating conditions, and we have now moved to river
restoration experiments. Climate change may trigger a second dam
building era as demand continues to exceed supply and fears of reduced
supplies mount, but any new storage facilities that may be built in the
future are likely to be smaller and smarter than the large state and federal
subsidized multiple-purpose projects constructed in the last century.''
The third development is global climate change. A cascade of
climate change studies continue to predict that arid and semiarid areas
such as the American West face the risk of permanently decreased water
budgets as precipitation declines and temperatures increase.'* Depending
on the temperature rise projection, the scenarios range upward (and the
confidence in them becomes ever more speculative) from the
desertification of much of the West, to abandoned coastal cities, to a
largely uninhabitable planet.”> Given its bad hydrology and vulnerable
climate and landscape, California has had to be the leader in

11 the San Joaquin Valley, 48% of the total use, some 5.6 acre feet, is devoted to instream
flows, although much of these flows are in the headwaters, and the water is available for downstream
consumptive use. CAL. DEP’T OF WATER RES., CALIFORNIA WATER PLAN UPDATE 2005, Vol. 3, at
7-13, available at www.waterplan.water.ca.gov/docs/cwpu2005/vol3/v3ch07.pdf.

" Increased runoff capture is on the climate change agenda, and this includes the revival of
building new carry-over storage. In May of 2007, Governor Arnold Schwarzenegger tried to jump-
start a new dam building era by calling for the construction of two new hydroelectric dams to help
meet the state’s ambitious greenhouse-gas emission targets. Bonner Cohen, Global Warming
Creates Need for New Dams: Schwarzenegger, ENVIRONMENT & CLIMATE NEWS, May 1, 2007,
available  at  www.heartland.org/policybot/results/20949/Global_Warming_Creates Need for
New_Dams_Schwarzenegger.html.

12 E.g., INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE AND WATER
(IPCC Technical Paper VI, 2008), available at www.ipcc.ch/pdf/technical-papers/climate-change-
water-en.pdf (summarizing the studies that predict a decline in irrigated acreage and withdrawals in
the United States due to higher temperatures). A 2010 National Research Council Report, CLIMATE
STABILIZATION TARGETS: EMISSIONS, CONCENTRATIONS, AND IMPACTS OVER DECADES TO
MILLENNIA (2010), concludes that each 1°C temperature rise in the southwest will reduce rain by 5-
10%. Other important studies for the West include NATIONAL RESEARCH COUNCIL, supra note 3;
NATIONAL RESEARCH COUNCIL, CLIMATE CHANGE SCIENCE: AN ANALYSIS OF SOME KEY
QUESTIONS (2001), available at www.gcrio.org/OnLnDoc/pdf/ClimateChangeScience.pdf, BARRY
NELSON ET AL., NATURAL RESOURCES DEFENSE COUNCIL, IN HOT WATER: WATER MANAGEMENT
STRATEGIES TO WEATHER THE EFFECTS OF GLOBAL WARMING (July 2007), available at
www.nrdc.org/globalWarming/hotwater/hotwater.pdf; and STEPHEN SAUNDERS, CHARLES
MONTGOMERY & TOM EASLEY, THE ROCKY MOUNTAIN CLIMATE ORGANIZATION AND NATURAL
RESOURCES DEFENSE COUNCIL, HOTTER AND DRIER: THE WEST’S CHANGED CLIMATE (March
2008), available at www.nrdc.org/global Warming/west/west.pdf.

13 Alok Jha, Copenhagen Climate Submit: Five Possible Scenarios for Our Future Climate,
THE GUARDIAN, Dec. 18, 2009, available at www.guardian.co.uk/environment/2009/dec/18/
copenhagen-five-climate-scenarios.
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incorporating climate change scenarios into state water planning.'* But
this is only the first step. Climate change adaptation will require
cooperation and coordination among all levels of government and water
suppliers and users.

One reflection of this coordination is the growing linkage between
water supply and land use planning. The law is moving from the classic
public utility model of water supply duties, which dominated local water
supply planning, to the integration of land and water planning and
regulation.”” Large urban water suppliers have always played an active
role in ensuring that the necessary storage and delivery projects were
financed and constructed. However, they did this on the assumption that
they could either develop sufficient supplies or that the state or federal
government would build the carry-over storage to provide the necessary
supplemental water. Water supply planning and land use planning were
therefore able to operate on separate tracks.'® Today, this historic
disconnect is no longer sustainable for the reasons articulated above.

To correct this disconnect, the California Legislature has evolved
new responsibilities for assuring a realistic, secure, long-term, and
drought-proof supply to local governments and developers. These laws,
as interpreted by the courts through the lens of the California
Environmental Quality Act (CEQA),"” require risk-based water supply
planning by local governments before new growth can be approved.'®
California and the West’s cities are unlikely to stop growing, as we still
accept growth as inevitable;'"” the linkage adds a new dimension to the
long-running debates about the limits aridity imposes on growth.”® As a
leading student of water and growth wrote, “[i]n taking the first step and
thinking more deliberately about water demands of growth, assured-
supply laws represent an important step toward living sustainably in this

' CAL. DEP’T OF WATER RES., MANAGING AN UNCERTAIN FUTURE: CLIMATE CHANGE
ADAPTATION STRATEGIES FOR CALIFORNIA’S WATER. VOL. 4 (Oct. 22, 2008) available at
www.water.ca.gov/climatechange/docs/ClimateChange WhitePaper.pdf.

15 Professor J.B. Ruhl includes this linkage among the top ten new legal developments that
the incorporation of climate change adaptation into environmental law will produce. J.B. Ruhl,
Climate Change Adaptation and the Structural Transformation of Environmental Law, 40 ENVTL. L.
363 (2010).

16 See A. Dan Tarlock & Lora A. Lucero, Connecting Land, Water, and Growth, 34 URB.
LAW. 971 (2002), for an analysis of the reasons for and consequences of this separation.

17 CAL. PUB. RES. CODE §§ 21000-21006 (Westlaw 2010).

'8 CAL. GOV’T CODE § 66473 (Westlaw 2010).

' See A. Dan Tarlock, A Brief Examination of the History of Persistent Debate About Limits
to Western Growth, 10 HASTINGS W.-NW. J. ENVTL. L. & POL’Y 155 (2004).

2 See id.
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spectacular—and fundamentally dry—western landscape.”*’ At a
minimum, linkage will make continued growth accommodation more
difficult and expensive than it has been in the past. For example, in early
2008, a water district in Riverside County decided that it could not
guarantee the supply for two new large commercial and retail
developments.

No new law, no matter how radical, comes from the sky.
California’s linkage laws are a product of the convergence of three
developments that began in the now mythic 1960s as the state had to
come to grips with the impact of exponential suburban growth on the
landscapes that make California so wunique and special. The
developments are: (1) the exit of the federal government from
subsidizing regional development and the decreasing inability of the state
to finance large-scale public works projects; (2) the rise of the
environmental movement; and (3) the legal success of growth
management land use regulations in suburban northern California. The
need for climate change adaptation, which may force cities to adapt
through aggressive water conservation and denser, public transit oriented
urban development,® reinforces these developments.

This introductory Article traces the evolution of California’s linkage
laws from the time that cities operated under the public utility model,
which viewed local governments as unconstrained suppliers, to the first
linkage law, enacted in 1995. The following excellent Articles in this
symposium carry the story forward and illustrate that in the Post-
Reclamation, Global Climate Change Era, local governments in
California and throughout the country are now active rather than passive
participants in water supply planning and regulation and climate change
mitigation and adaptation.

II. THE PUBLIC UTILITY MODEL AND WESTERN WATER LAW SUPPORT
UNLIMITED URBAN GROWTH

For most of the twentieth century, California’s cities and special
districts saw themselves as subject to a firm duty to supply the water

?! Sarah Bates, Watering the West, SCIENCE PROGRESS (June 17, 2008) (emphasis added),
www.scienceprogress.org/2008/06/watering-the-west/.

22 Jennifer Bowles & Dan Lee, Water Troubles Put Inland Developments in Limbo, THE
PRESS-ENTERPRISE, Jan. 24, 2008.

3 E.g., John R. Nolon, The Land Use Stabilization Wedge: Shifting Ground To Mitigate
Climate Change, 34 WM. & MARY ENVTL. L. & PoL’Y REvV. 1 (2009), available at
204.12.38.203/archives/34/nolon.pdf.

http://digitalcommons.law.ggu.edu/gguelj/vol4/iss1/3
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necessary to support the glorious influx of people into the state.?
Municipal water suppliers are generally either public utilities or
municipalities regulated by state law or subject to the historic service
duties that courts impose on monopolies. Because they are natural
monopolies, public utilities have a duty to serve all customers within
their service area who can afford to pay the water tariff.”> Service must
be provided to residents even if the cost of service exceeds the expected
revenue provided that the system could absorb the cost. The Constitution
guarantees public utilities only a reasonable rate of return on the system
as a whole.”® A leading California case extended a water provider’s duty
to serve to include a duty to acquire the necessary supplies to meet
projected demand.?’

Growing cities must plan ahead to secure the necessary rights to
meet projected future demands, and often they must hold water rights for
long periods of time before wet water is delivered to new residents. In
theory, the acquisition of water rights for future supplies is inconsistent
with the agrarian-based beneficial use doctrine. Water is to be put to use
within a relatively short period of time after a right is claimed and is to
be continuously applied to a productive and non-wasteful use.”® The
continuous-use requirement is based on an anti-speculative, anti-
monopoly policy embedded in the law. The tension between the need to
create firm water rights and the need to make water widely available to
the farmers of a largely empty West was reconciled by the beneficial use
doctrine, which prevents a user from hoarding water that should be open
to other users. Since prior appropriation was initially rooted in the vision
of western settlement through small farms, there has always been a
strong anti-monopoly rhetoric in the law.”

* The positive impact on the welfare of the state and its citizens from endless growth is one
of the themes of the historian Kevin Starr’s grand survey of California history. E.g., KEVIN STARR,
INVENTING THE DREAM: CALIFORNIA THROUGH THE PROGRESSIVE ERA (1985); KEVIN STARR,
MATERIAL DREAMS: SOUTHERN CALIFORNIA THROUGH THE 1920s (1990); KEVIN STARR, GOLDEN
DREAMS: CALIFORNIA IN AN AGE OF ABUNDANCE: 1950-1963 (2009).

5 The history of the doctrine is traced in CHARLES M. HAAR & DANIEL W. FESSLER, THE
WRONG SIDE OF THE TRACKS 21-33 (1986).

26 Mkt. St. Ry. Co. v. R.R. Comm’n, 324 U.S. 548, 557, 569 (1945).

77 Lukrawka v. Spring Valley Water Co., 169 Cal. 318, 325 (1915) (holding that municipal
water supplier had duty “to keep in view the prospective and probable increase in population of the
municipality and the necessarily increasing demand for a water supply which would be consequent
therefrom . . . [and] to take reasonable measures to have under its control a sufficient supply of water
... to meet the reasonable demands for water by the growing community”).

3 See Imperial Irrigation Dist. v. State Water Res. Control Bd., 225 Cal. App. 3d 548 (Ct.
App. 1990).

% See David B. Schorr, Appropriation as Agrarianism: Distributive Justice in the Creation of
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To support and encourage urban growth in an under-populated
region in the early twentieth century, western water law incorporated the
public utility model into the doctrine of prior appropriation and exempted
cities from any possible anti-speculative control limitations. Courts
announced a progressive-growth doctrine. Initially created to allow
irrigators to claim rights to acreage not yet in production,® the doctrine
was soon extended to allow cities to perfect and hold water rights for
long periods of time based on the expected need for the water.’' Cities
enjoy an even larger exemption from the anti-speculation principle under
the growing-cities doctrine, which—like the progressive-growth
doctrine—allows a city to perfect a water right to the amount of water
that it will need to meet reasonably anticipated future growth or to meet
the anticipated future capacity of its system.

Apart from the “super-urban preference,””” the federal government
took the sting out of any possibility that the law of prior appropriation
would limit urban growth. During the first two decades of the twentieth
century, conservationists developed a vision of water management as
efficient, integrated river basin development that fully harnessed rivers
and, if possible, allowed no drop of water to reach the sea.>* In the Great
Depression, this vision was implemented to put people to work, and
California was the primary beneficiary of federal dam building

9933

Property Rights, 32 ECOLOGY L.Q. 3, 65-66 (2005).

% Eg., St. Onge v. Blakely, 76 Mont. 1 (1926); State ex rel. State Eng’r v. Crider, 78 N.M.
312 (1967).

' Eg., City of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 29-30 (Colo. 1996); City &
County of Denver v. N. Colo. Water Conservancy Dist., 130 Colo. 375 (1954); City & County of
Denver v. Sheriff, 105 Colo. 193 (1939); Reynolds v. City of Roswell, 99 N.M. 84 (1982); State,
Dep’t. of Ecology v. Theodoratus, 135 Wash. 2d 582, 614-17 (Wash. 1998) (Sanders, J. dissenting);
see Janis E. Carpenter, Water for Growin